Mage nofpund or type unknown

BBepeHue

NMMMyHUTET rocyfapcTBa SIBASETCA OOHUM U3 KPaeyroJsibHbIX MHCTUTYTOB
MeXOYyHapoAHOro 4YaCcTHOro npasa, onpeaensatowmx npaBoBoe NoJI0XKeHNe rocynapcTBa
B MeXXAYHapOAHbIX caeNKax 1 BoobLie B HaCTHOMNPaBOBbIX OTHOLLEHMAX
MeXXOYHapoOoHOro xapakrtepa. IMMyHUTET, B COOTBETCTBUM C KOTOPbIM roCy4apCTBO NMpu
OCYLLLECTBJIEHUN UM FPa>kKaHCKO-NPaBOBbIX aKTOB C Cy6beKkTaMn HauMoHaIbHOro npaBsa
WHOCTpPaHHbIX FOCYyAapCTB HE NOACYAHO MHOCTPAHHLIM CydaM, HE NOAYNHSAETCH
OENCTBMIO MHOCTPaHHbIX 3aKOHOB, 0CBOBOXXOaeTcsa OT obecnevynTenbHbIX U
NPUHYANTESIbHbLIX MEP MO UCKY U NCNOJIHEHUIO CyaebHOro peleHns, a TakXxe apecTta 1
pPeKBU3NLNKN COBCTBEHHOCTUN, MPUHATO 0OOCHOBLIBaTbL 0ObLIYHO-NPABOBOWN HOPMON,
BbITEKAKOLLEN N3 NMPUHLMIMOB CYBEPEHHOr0 PAaBEHCTBA U YBa)KEHUSA CyBEPEHNTETA
rocynapcCTB, AENCTBYOLWMNX B MEXOYHAapPOAHOM YaCTHOM MNpase.

1 MoHaTMe nMMyHNTETa rocygapcTea.

ocypnapcTBa M34aBHa y4aCTBOBaJIM B MeXAYHapO4HbIX TOProBbIX, KYJIbTYPHbIX N NHbIX
cBA3AX. Bo BpemeHa cpefHeBeKOBbS OCYyLLEeCTBIEHNE roCYy4apCTBOM KOHTAKTOB C
APpYrnMu cyBepeHa ornocpencTsoBasioCb CBA3AMU MeXXOy MOHapxaMu v
rnepcoHuduumnpoBanacb nocsegHNMun. NepeBoHavasibHO MOHATVNE NMMYHUTETaA O3Ha4vano
N3bATUE OT NogaTen N NOBUHHOCTEN, fapyeMoe OTAesIbHbIM ILLAM N COCJIOBUAM,
nHorpa uensiMm obwinHam. C Havyana cpegHUX BEKOB UMMYHUTETE NPUMEHSANCS K
BJlafeHNAM KaK KOPOs, TakK N ApYyrux npuBuaer upoBaHHbIX auny, oCobeHHOo
AyxoBeHCTBa. PUMcknin nmnepatop NOHOPUI MNOMIOXKN Ha4an0 MOHUMaHNIO UMMYHUTETa
KaK CMAHUA NpuBuiernm n ocsoboxxgeHusa ot obLien opucankumm, npenoctaBasieMomy
ayxoseHcTBY. Kak nuweTt M. U. bpyH, ocobeHHOro pacuseta MMMYHUTET A4OCTUraeT BO
BpeMeHa nMnepuun.

Hanbonee eMKo 1 CXaTo XxapakTepuCTMKa NPaBoOBOro CoaepXXaHnus UMMyHUTeETa
Bblpa>KeHa B N3BECTHbIX €LLle CO BPEMEH PUMCKOro npaBa lopnanyecknx MakCcumax: «par
in parem non habet imperium » («paBHbIN Hag PaBHbLIMWN BJIACTU HE UMEET»), «par in
parem non habet potestas » («paBHbIA MO OTHOLUEHNIO K PABHOMY MOJIHOMOYUI HEe
nmeeT»), «par in parem non habet jurisdictionen » («paBHbIN Hag paBHbIM He nMeeT
OpUCaAnKLNN»).


https://www.evkova.org/#evkova

CNnoBO «MMMYHUTET» NPOMUCXOAUT OT JIATUHCKOro immunitas (immunitatis ) -
ocBoboxxaeHune, nzbasneHune ot Yyero-nnbo. UMMyHUTET MHOCTPAHHOIO roCcyaapcTBa
3aKJilo4aeTcsa B 0cBObo XX AeHNN (HEeEMOAYNHEHNIN) 3TOr0 rocyaapcTBa BAacTu Apyroro
rocygapcTBa, ero opucankumn. IMeHHo Nno3ToMy MMMYHUTET HEPEAKO Ha3bIBaAlOT
OPUCANKLNOHHBIM UMMYHUTETOM.

FoCynapCTBO MOXKET BbICTYMaTb BO BHELLHEN Cchepe B pa3/INYHbIX KaTeropmnsax
OTHOLWEeHNN. Bo-nepBLIX, ero napTHepaMmn MoryT 6biTb Apyrne rocygapcrtea nam
MeXXAyHapoaHble opraHm3aumn. OHM MOryT 3akJ/lo4aTb MeXAyHapoaHble A0r0BOpbI O
npenoCTaB/IEHNN U MOJYYEHNN 3aAMOB, YCTYMNKE TEPPUTOPUN, OpraHn3aLmnm
COTPYyAHMNYECTBaA B KOHKPETHbIX 061acTAX, 3aK/l04aTb BOEHHbIE U MONUTUYECKUE COO3bI
n op.

Bo-BTOpbIX, FOCYAapCTBO MOXXET BCTYMNaTb B pa3HooOpa3Hble MMYyLLLEeCTBEHHbIE
OTHOLLUEHNS C MIHOCTPAHHBLIMU LPUANYECKUMN N PUINHECKUMIN NTNLaMK (HanpuMmep,
npnobpeTaTb y4acTKN 3eMAn ANA paclUNPEHNS TEPPUTOPMUN NOCONLCTBA NN MUCCUN,
choaBaTb B KOHLECCMIO YHACTKN Heap A5 pa3paboTKy NonesHbiX MCKONaeMblX Ha CBOEN
TeppuTopumn, caaBaTb B apeHay NpuHaanexxaline emy 3aaHns 1 COOpy>XeHus,
HaxoAslnecs Kak B COBCTBEHHOI CTpaHe, Tak U Ha TEPPUTOPUN MHOCTPAHHOIO
rocynapcTBa, npruobpeTaTb 1 OTHY)XAATb NPMHAANEXALLEe eMY MMYLLLECTBO,
3aKa3blBaTb paboThl, TOBApPbl U yCayrn 1 T. n. Bo Bcex 3TUX C/yyYyasix rocy4apcTBo
y4yacTBYeT B TaKUX OTHOLLUEHUSX, B KOTOPbIX Mornun 6bl aencTeoBaTh U Nobble gpyrue
CcybbeKTbl Frpa)4aHCKOro nan TOproBoro rnpaea

2. Knaccndmkaumsa n Buabl MUMMYHUTETOB roCcyAapCTBa.
MpUHATO pa3nnyaTb cneayowme BUAbl UMMYHUTETOB roCyAapCTBa:

1. IMMyHUTET OT AENCTBUA 3aKOHO4ATeNbCTBAa NHOCTPAHHOINO rocygapcTea. 9TOT BUL,
NMMMyHUTEeTa obecne4ynBaeTCa TaKMMU COCTaBHbIMWN YaCcTAMU CyBepeHuTeTa, Kak
He3aBNCUMOCTb WU PaBEHCTBO roCynapcTB.

2. CynebHbln UMMYHUTET.

34ecb Heob6X0AMMO 3aMeTUTb, YTO COBPEMEHHbIE 3aKOHbI 00 UMMYHUTETE HEKOTOPbIX
rocyfapcTB, XOTSA N yCTaHAB/IMBAIOT OrpaHNYEeHNE NMMYHUTETA, BCE-TakM pa3aensaiT
COBCTBEHHO PUCANKLUNOHHBIA UMMYHUTET (T. €. CyaebHbIn UMMYHUTET B Y3KOM CMbIC/1E)
N UMMYHUTET OT UCMNOJIHUTENIbHbIX Mep. Hanpumep, B akTax ABCTpanuu,
BenunkobputaHun, KaHaabl Npe3toMmMpyeTcs, 4TO corjacme MHOCTPaHHOro rocyaapcTaa
Ha NOAYNHEHNE MECTHOW PUCONKLUN He 03HA4YaeT corjaacmsa C MPUMEHEHUEM Mep Mo
npeasapuTesibHOMY obecrnevyeHUto U NPUHYANTENbLHOMY UCMOJIHEHUIO cyaebHoro



peLeHuns.

1. IMMyHMTET OT NpeabsaB/IeHNA NCKA NPUHATO MMEHOBaTb cyaebHbIM UMMYHUTETOM
B Y3KOM CMbICJ/1e C/I0Ba. DTOT BUL UMMYHUTETa O3Ha4vaeT, npexxae Bcero,
HenoACyAHOCTb rocyfapcTBa MHOCTPaHHOMY cyny. Ka)goe rocynapcTeo umeet
npaBo UCKaTb B Cyae, T. €. caMo NpeabsaBuTb TpeboBaHMe B cyae NHOCTPAHHOIO
rocyfnapctBa K PU3NYeCKOMy UL I0PULNYEeCKOMY nLly.

2. IMMYHUNTET OT npeaBapuUTesibHbIX 0ENCTBUN.

CornacHoO UMMYHUTETY Cy[, paCCMaTpPUBaOLWLMA YaCTHOMPABOBOW CMNOp C y4acTUEM
WHOCTPAHHOIro rocyaapcTBa, He BMpaBe NPUMEHATb Ntobble Mepbl MO NpeaBapuTenbHOMY
obecrneyvyeHunio NCKa, TaK Kak Takme Mepbl HOCAT NPUHYOUTENbHbIA XapaKTep.

1. IMMYHUTET OT NPUHYANTENIBHOIO NCMOJIHEHNSA PELUEHUA NHOCTPAHHOIO Cyaa.

2. IMMyHNTET cO6CTBEHHOCTU rocyaapCTBa O3Ha4YaeT NMPaBOBON PEXUM
HENMPMKOCHOBEHHOCTN COBCTBEHHOCTN, HAXOAALWENCS Ha TeppuTopmmn
WHOCTpPAHHOro rocygapcTBa. KOpnamnyeckmm cogep>xaHmem gaHHoOro smaa
NWMMYHUTETa SABNAETCA B KOHEYHOM UTOre 3anpelieHne obpalleHns B3bICKaHUS n
NPUHYANTENBHOIO U3BbATUA NMYLLLECTBA, NPUHALJ/1IeXKaALLLEro rocyaapcTay.
Co6CTBEHHOCTb MOJIb3yeTCA UMMYHUTETOM HE3aBUCMMO OT Hann4ma cyaebHoro
pa3bupaTenscTBa.

3. IMMYHUTET cOenoK rocyaapcTBa. MNoCKonbKy rocyaapCTBO B CUJY UMMYHUTETA
CcBOOOAHO OT NPUHYANTESIbHbIX MEP N0 OCYLECTB/IEHNIO MHOCTPAHHbLIX 3aKOHOB,
aOMUHUCTPATUBHbBIX PACNOPSAXXEHWA N NpP., TO U3 3TOrO C/eAyeT, 4TO
YaCTHOMNpPaBOBbIE OTHOLLUEHNS MEXAYHAapPOAHOro XxapakTepa C y4acTuem
rocynapcCTBa, B YaCTHOCTW, CAEJIKU, 3aKJIl04YaeMble roCyapCTBOM C MHOCTPAHHbIMU
dhU3NYECKNMU NN LOPNONYECKUMU TMLAMN, A0JIKHbI PErYJINPOBATLCS MPaBoOM
3TOro rocygapcTBa, eCim TOJNIbKO CaMu CTOPOHbI HE AOrOBOPATCSA O MPUMEHEHUN
WHOCTPAHHOIr 0 NpaBa. 9TO NPaBUJIO0 OABHO YXXe C/I0XKNI0Cb B MHOCTPaHHOWN
cynebHom npakTuke.

HecmoTps Ha TO, YTO B AlasibHelleM JaHHOe MPaBuJso, Kak U Apyrue npaBuia
UMMYHUTETA, NOABEPrasoCh OrpaHNYeHNAM U COMHEHUSIM, OHO CYLLIECTBYET A0 CUX Mop
N HAaXOOWT 3aKpernsieHne B MeXXAyHapoaHbIX AoroBopax. Hanbonee Ba>kHbIM
noaTBep)XAeHMEM sBASeTCS BallMHITOHCKaa KOHBEHUMS O NopsiAke pa3peLlleHuns
WHBECTULMOHHbIX CMOPOB MeXx Ay rocy4apcTBaMn U MHOCTPaHHbIMK nnuammn 1965r.
CornacHo CT. 42 NHBECTULMOHHBIN CMop C y4acTMeM rocygapcTBa pacCMaTpPUBaAETCS Ha
OCHOBe npaBa, W3bpaHHOro CTOpoHaMu; NpPM OTCYTCTBUKN TakKoro Bbibopa - NpuMeHseTcs
NnpaBo rocy4apcTBa, BbICTYMAOLWEro B KA4YeCTBE CTOPOHLI B Criope.



3aK4dYeHune.

3akoHogaTeNnbHoe perynmpoBaHue B Poccnnckon depgepaunm Bonpoca 06 uMMyHnTeTE
rocyfnapcTBa BeCbMa NPOTMBOPEYMBO U HenocsefoBaTesbHO. JOKTpuHa abCcoNtoTHOro
nMMyHUTEeTa Poccnnckoro rocyaapcTea BowJia B NPOTUBOpEYMe C NPUHLMMOM
«TOPryloLlero rocygapcrea», KOTOPbIN 3aKpenjieH BO MHOMMX 3aKOHaxX U UHbIX
HOPMaTUBHbLIX akTax Poccnn. Te n3bvatnga n3 abcontoTHOro UMMyHUTETA, KOTopble
npenycMoTpeHbl B HOPMATUBHbIX aKTaxX, HaCTOJIbKO LUMPOKN U MHOroobpa3Hbl, 4TO
haKTN4YeCKn CBOAAT Ha HET NpuHUMN abCoNOTHOro NMMyHUTETA.

MonoxeHusa NMK PCOCP (cT. 435) n AMNK PO (cT. 213) He oTBe4YaloT nHTepecam
POCCUNCKNX CYyBBEKTOB Fpa)KAaHCKOro npaBa - GU3nNyeckux n punanyecknx nuu,
MOCKOJIbKY 6€e3 nx cornacnsg MHOCTPAHHOIO rocyaapCcTBa OHN HE MOTryT NpPeaAbABAATb
emy nckun. N, HaobopoT, cybbeKTbl MHOCTPAHHOIO NpaBa (husnyeckmne n puanvyeckme
nvua) MoryT NpenbsaBasaATb NCKN K POCCMNCKOMY FroCcygapcTBY B CBOUX CyaX, He
crnpawmBas Ha TO ero corsacusi, Ha OCHOBE CBOUX 3aKOHOB UM CyaebHOW NpakKTUKuK,
CBSI3aHHOW C Teopuen OrpaHNYEeHHOro UMMYHUTETA, €CJIN, KOHEYHO, TaKue NCKN
OCHOBaHbl HA KOMMEPYECKOW AeATeNbHOCTN rocyaapcTaa.

K ToMy xe cT. 435 MK PCOCP HOCUT YNCTO AeKNapaTUBHbIN XapakTep. Kak e MmoxeT
MpaBuTenbCTBO PO NpUHMMaTb OTBETHbIE Mepbl MO OTHOLWEHWUIO K MHOCTPaHHOMY
rocyfapcTBy, €C/IM NCKN NMHOCTPaHHbIX PU3NYECKNX UITN IOPNONYECKUNX NNL, K
Poccnmnckomy rocyaapcTBy MoryT ObiTb 3aaBsieHbl 6€3 ero corsacus u 0OCHOBaHbI Ha
3aKOHaX MHOCTPaHHOIo rocynapcTea, B KOTOPOM 3aKpersieH NpuHLKUN orpaHN4eHHoro
nMMyHMTeTa (Hanpumep, 3akoH CLUA 06 MMMyHUTETE NMHOCTPaHHbIX CyBepeHoB 1976r.).
Moy4nTenbHbIM B 3TOM CJly4ae MOrao Obl ObITh 410 0 «UapCKUX JOJrax».

CnncoK MCNoNb30BaHHOW NUTepaTypsbl..ru

1.AdaHacbeB E. M. Me)xgyHapoaHoe 4acTHoe npaso. [aesa 16. M.: UspaTenbCTBO
«Hopma» 2011. C. 86

2. ApaHacbes E. M. MexxagyHapoaHoe 4YacTHoe npaBo. [naBa 16. M.: U3paTenbCcTBO
«Hopma», 2011. C. 91

3. MexxagyHapogHoe 4acTHoe npaBo. Y4ebHuk / noa pea. I'. K. Amutpueson. M.- NMBOKOJI
pynxxeHko E. M. (MpocnekT) 2015. C. 257.

4. FanctaH PybeH. UMMYHUTET MHOCTPaHHOIO rocygapcTBa OT NMPUHYANUTENbHbIX Mep. //
Benopyccknm )xypHan MexxayHapo4HOro rnpasa U MeXxayHapoAHbIX OTHOLWEHUN. Ne3,



1999.C. 4

5. MexayHapoaHoe 4acTHoe npaBo. Y4ebHuk / nog pea. I'. K. Amntpumneson. M.- NBOKOJI
MpuxeHko E. M. (MpocnekT), 2015. C. 258

6. JlyHy J1. A. Kypc MexxayHapoaHoro 4acTtHoro npasa. OcobeHHas 4acTb. [naBa lll. M.,
«lOpungnyeckasa nutepatypa», 1975. C. 76



